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THE ATTORNEY GENERAL
| oF TEXAS -

PRICE DANIEL .. -7 AAUGTIN 1% TM . ‘
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Honorable George B. Butler.
Life Insurance Commissioner.
and Chelrman of the Beard of
Insurance Commissioners . o
Austin 14, Texas . -- . Opinion Ne. V-153
Re: Whether new lssues of capital
. : stock of certaln corporations
whioh have paid dividends on
- &ll thelr older issuss of
N : . steok each year for five years
- - are eligible for investment by
= : life insuranceé dempakies under
Seotion 3 of Article %4725, V.C.
3., and related questions.

Dear Sir: _
Your request for édvioé'fS‘aé—ﬁqlld&s:

"Please advise me whether under Sec- .
tion 3, Artlole 4725, a life lnsurance com-
pany may invest in the newly issued capital
stock, representing either inoreased capital
or refund oy subsgtitution of outstanding
steock, of a solvent corporation, which has
not defaulted in the payment of any of: its
obligations for a period of five years, and
which has paid 4dividends on all of its stack
each year for five years or .more, except on
the newly issued stock whioh has not yet .
reached or passed its dividend paying peried.

. . "Please advise me whether, under the

. above section, a life insurance company may
.invest in any of the capital stock of a sol-
vent corporation which has not defaulted in
the payment of any of its obligations for a
period of five years eand whieh has peid div-
idends on certain colagses (such as preferred)
of 1ts stock.each year for five years or more
“but has failed during one or more years with=-
in the last five years to pay dividends on
certain other classes (such as common stock).
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If your answer should be in the affirmative,
we assume that the olasses of stock meeting
the five year dividend payment requirement
would be eliglble and that classes of stock
on which the corporation has defaulted in

the payment of dividends within the five year
period, would not be eligible for life in-
surance company investments, FPlease confirm
or correct us as to this."

The first paragraph of Section 3 of Artiole
4725, V.C.S8., with whieh you are concerned, is as follows:

"Any life insurance Company of the
State, for the purpose of investing 1ts capital
and surplus or any part thereof, over and above
the amount of its reserves,-may purchase ang e
hold as collateral security, or otherwise, and
gell and convey the capital stook, bonds, bills
of exohange or other commerclal notes or bills
end securities of any salvent dividend paying
corporation which has not defaulted In the pay-
ment of any of its obligations for a period of
five {5) years, the ourrent market value of
which such stock, bonds, bills of exchange or
other commercial notes or bills and securities
shall be at all times during the continuance
of such loan at least fifty per cent (50%)
more than the sum loaned thereon; provided that
no such company shall loan ox invest in its own
stock, nor more than ten per cent (1L0%) of the
amount of its capital, surplus and contingent
funds in the stock of any corporation, and pro-
vided further that no such company shall ine-
vest any of its funds in any stock on account
of which the holders or owners thereof may in
any event, be or become liable to any assesgs-
nent except for taxes, nor in the stock of any -
0il company or manufacturing company unless
such corporation has capital stock of not less
than Five Million ($5,000,000) Dollars and un=-
less such ecorporation has paild dividends for a
period of five (5) years and has not defaulted
in the payment of any of its debts for a period
of five (5) yeara."

In Opinion Wo, 0~4295a, rendered under e former
Attorney General, the phrase "dividen& peying corporationn
was construed in connection with investments by other than
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life insurance companies, as that phrase is used in Ar-
ticle 4706, .V.C.S. The language and object of Article
4706 arec similar in most material respects to Article
4725, the main distinction insofar es pertinent to your
present partiocular gquestion being that Artiele 4725,
dealing with 1ife insurance company investments, requires,
in addition, that certain corporations shall have paid
dividends for & period of five years. In Opinion No. O-
4,295a, it was held that the particular type of stock in
which’an investment was to be made must be on a dividend
paying bagls. That conclusion was reeched in answer to
a question by your board whether the dividend paying re-
oord of the corporation should be based upon the common
or upon the preferred stock, or upon other types of
stock, or upon & combination of less than all of the

classes of stock outstanding;

Following the prinpiplas a8 stated in Opinion
No. 0-42952, 1f the new fssue 1s of a class or type with
preference on the earnings of the corporation equal to
or higher than a type or class of stock that has the re-
quired dividend record, and it has the other qualifica-
tions under the statute, it is eligible for investment.
No reason appears why such a stock issue should not have
the benefit of the dividend paying record of the older
isgues of the same or a lower class. Ybur Tirss queation

is answered In the affirmative.,

As to your second question, following the rule
as stated I1n Opinion No. 0-~4295a, investment may be made
in a class or type of stock mgeting the five year dividend
paying requirement, but investment may not be made in a
class or type of stock upon which t he corporation has
failed during one or more years within the last five years

to pay divldends.

SUMMARY

Under Section 3 of Article 4725, v.C,.S.,
new stook issues of a type or class with pre-
ference on the earnings of the corporation e-
qual to or higher than a type or class of stock
having the required daividend paying record,
other qualifications under the law existing,
are eligible for investment by life insurance
companies. Oplnion No. 0=4295a.
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Investment may be made under Section 3
of Article 4725, V.C.8., in & claes or ¢t
of stock having the required dividend pagfgg
record, though investment may net be made in
another class or type of stock of the same
corporation upon which such corporation has
failed to pay dividends during any one or
more of the past five yearses Opinion No. 0=

L2G5e,
Yours very truly
ATTORNEY GENERAL OF TEXAS
I,
By
= Ned LigDaniel
NMe /TMc /mme Assistant

23, 1947




